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Association Activities 


Dr. J. ROBERT OPPENHEIMER, Chairman of the General Advisory 
Committee of the Atomic Energy Commission, and Director of 


Athe Institute for Advanced Studies, will deliver a lecture on 
, January 11 at the House of the Association on “Contemporary 
‘ Problems of Atomic Energy.” Dr. Oppenheimer’s lecture is under 
the joint sponsorship of the Association’s Special Committee on 


Atomic Energy, Bethuel M. Webster, Chairman, and the Com- 
mittee on Post-Admission Legal Education, Ralph M. Carson, 
Chairman. 

°@o 


THE FIRST MEETING of the newly organized Section on Federal 
Administrative Controls was held in December with a forum 
discussion on The Defense Production Act of 1950. Speakers were 
Franklin D. Roosevelt, Jr. and Manly Fleischmann, General 
Counsel of the National Production Authority. 


e@o 


THE GEORGETOWN UNIVERSITY Law School defeated the Univer- 
sity of Kansas School of Law in the final round of the national 
moot court competition, sponsored by the Committee on Junior 


1 


]9°%s% 








9° 
a 


THE RECORD 





Bar Activities, of which Alfred P. O’Hara is the Chairman. The 
winners received the Samuel Seabury Award. The award for the 
best brief submitted was made to the team representing Yale Law 
School. 

A recapitulation of the results of the final arguments is as 
follows: In the first round Georgetown University Law School 
defeated Northeastern University School of Law, Albany Law 
School defeated Chicago-Kent College of Law, University of 
Oklahoma School of Law defeated University of Notre Dame Col- 
lege of Law, and Yale Law School defeated Temple University 
School of Law. In the second round Georgetown defeated Yale, 
Brooklyn Law School was defeated by Albany Law School, Uni- 
versity of Kansas School of Law defeated University of Virginia 
Department of Law, and the University of Kentucky College of 
Law defeated the University of Oklahoma. In the semi-final 
round Georgetown defeated Albany, and Kansas defeated Ken- 
tucky. 

The final arguments were witnessed by a large audience, and 
were later broadcast over WNBC. In connection with the com- 
petition the Executive Committee adopted the following res- 
olution: 

WHEREAS, the Committee on Junior Bar Activities of 
the Association organized and sponsored a national moot 
court competition among forty-two law schools, and 

WHEREAS, the Committee’s organization of the com- 
petition, its selection of the legal question to be argued 
and its execution of the plan were of a high order, and 

WHEREAS, the competition was a valuable supple- 
ment to the education of the students who participated, 
and also provided an excellent opportunity for the en- 
couragement of the traditional bonds of fellowship among 
the Bench, the Bar, and law students, and for the better- 
ment of the relations of the Association with law schools, 
law students, and the public; therefore be it 

RESOLVED that the Executive Committee congratu- 
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lates and commends the Committee on Junior Bar Activi- 
ties, and particularly its Chairman, Alfred P. O’ Hara, on 
the outstanding success of the 1950 national moot court 
competition, and recognizing the Committee’s important 
contribution to the work of the Association, the Executive 
Committee extends its thanks to the Committee on Junior 
Bar Activities. 
e@o 


AT THE STATED MEETING in December the Association approved 
the report on Loyalty Oaths for Lawyers, which was presented by 
the Committee on Law Reform, William B. Herlands, Chair- 
man. The following resolution was adopted: 


RESOLVED, that The Association of the Bar of the 
City of New York opposes the adoption in this State of any 
legislation or rule of court which would require lawyers, 
as a condition of their right to continue to practice their 
profession, to subscribe to any oath or declaration other 
than the constitutional oath of office now required by 
Section 466 of the Judiciary Law. 


In this connection it is interesting to note that twenty-five dis- 
tinguished members of the American Bar Association issued the 
following statement: 


“The undersigned members of the American Bar Asso- 
ciation oppose the requirement that all lawyers take a spe- 
cial anti-communist oath, with periodic repetition, such 
as is urged upon all state authorities by the resolution 
adopted without debate by the House of Delegates and As- 
sembly of the Association at the September, 1950 Annual 
Convention. 


“Every lawyer, upon his first admission to the local bar, 
has been called upon to take an oath of allegiance and 
loyalty to the Federal and State constitutions, and ad- 
herence to honorable, professional purpose and practice. 
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Many lawyers have taken such oaths more than once—upon 
admission to practice in the Federal courts, upon assuming 
public office, and otherwise. There is no evidence or even 
any charge of which we are aware, that more than an in- 
finitesimal fraction of the approximately 200,000 lawyers 
throughout the United States are concealed members of 
the Communist Party or supporters of any subversive 
movement. 

“The requirement of this new oath, moreover, will not 
in our judgment reveal the disloyal in our midst, whoever 
they may be. The true communist or supporter of violent 
and illegal overthrow of the government will, by the very 
nature of his belief and illegal acts, swear falsely, even at 
the risk of disbarment for perjury. Nor will any oath, how- 
ever often repeated, deter from such belief and conduct 
one who is so perverted as to have already embarked upon 
such dirty waters. No substantial gain can result from the 
imposition of this oath requirement. 

“The existing means of discovering and punishing il- 
legal or professionally improper conduct, by presenting 
specific charges and supporting evidence, are ample, in our 
belief, to meet any danger to our government or disgrace 
to our profession. National and local law enforcement 
agencies, courts, bar associations, and grievance commit- 
tees are fully alert to existing danger from communists in 
our midst, whether avowed or concealed. 

“We, therefore, oppose this method of intended detec- 
tion as repetitious of the universally required initial 
professional oath, as unfounded in its implication of wide- 
spread disloyalty and illegal acts on the part of lawyers gen- 
erally, and as unproductive of the hoped-for result. It 
violates the American tradition that suspicion of disloyalty 
shall not be cast upon an entire class or profession upon the 
chance of catching a few random delinquents. To divert 
or dull the force of that tradition now by a misplaced re- 
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liance on an illusory safeguard would be most unfortu- 
nate.” 


(Signed) George W. Alger, Horace E. Allen, Ernest Angell, Charles F. C. 
Arensberg, Laird Bell, C. C. Burlingham, Zechariah Chafee, Jr., Grenville 
Clark, Cyril Coleman, John W. Davis, Frank W. Grinnell, John L. Hale, 
Henry C. Hart, Charles M. Lyman, Ross L. Malone, Jr., Robert McC. Marsh, 
George W. C. McCarter, George M. Morris, John Lord O’Brian, Owen J. 
Roberts, Clement F. Robinson, Whitney North Seymour, Henry Upson Sims, 
Harrison Tweed, Bethuel M. Webster. 


e@Mo 


A FORUM ON “Our Youth and Narcotics” will be sponsored by 
the Committee on the Domestic Relations Court, of which 
Sylvia Jaffin Singer is Chairman, on January 23. The Committees 
on Criminal Courts, Law and Procedure, John W. Burke, Jr., 
Chairman and Medical Jurisprudence, Edmund T. Delaney, 
Chairman, will cooperate with the Committee on the Domestic 
Relations Court in planning the forum. 

It is hoped that the forum will not only bring to the attention 
of the public the important problems resulting from the growing 
addiction to narcotics by juveniles, but will result in suggestions 
for legislation. 

°@o 


THE COMMITTEE on Arbitration, Joseph W. Landes, Chairman, 
will cooperate with the Judicial Council in the formulation of 
plans to encourage the use of arbitration as a means of relieving 
the present calendar congestion in the courts. The Committee 
also has decided to sponsor, some time in January, a lecture on 
some phase of the Committee’s work. 


o@o 


THE COMMITTEE on Taxation, of which John P. Ohl is Chairman, 
has issued a memorandum concerning the excess profits tax. The 
memorandum sets forth certain suggestions in connection with 
current proposals for the enactment of a corporate excess profits 
tax, as well as specific suggestions with respect to technical pro- 
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visions which the Committee feels should be included if the 
Congress desires to adopt a corporate excess profits tax. Copies 
of the memorandum are available to members of the Association 
upon application to the Executive Secretary. 


e@o 


THE COMMITTEE on Entertainment will hold its annual Twelfth- 
Night Festival at the House of the Association on January 8. The 
Committee promises “‘an effervescent entertainment.” 

Dates for the Association Night Show have been announced by 
the Chairman of the Committee, Barent Ten Eyck. The show 
will be staged at the House of the Association the week of April 9. 


e@Mo 


AT THE REQUEST of the Division of Corporations of the Depart- 
ment ,of State of the State of New York, attention is called to 
Section 57 of the Membership Corporations Law (Chapter 588, 
Laws of 1950.) The Division points out that membership corpo- 
rations organized prior to January 1, 1948, are required to file 
certificates of reports of existence. Because of the provisions of 
Section 57, notification is sent only to the first three subscribers 
of the certificate, and to the person or corporation filing the 
certificate. Since many corporations antedate the beginning of the 
present century, these notices are sometimes not received. At- 
tention to the provisions of Section 5,7 will prevent the dissolution 
of many older corporations whose organizers are no longer in 


existence. 
e@o 


THE SPECIAL COMMITTEE on the Association’s Accident and 
Health Insurance Plan, of which George I. Gross is Chairman, 
has announced that the quota for the Association’s plan of acci- 
dent and health insurance has been met. The plan is now fully 
effective, both as to “insurables” and “uninsurables.” 

Policies are now in the process of being issued to all members 
under 70 years of age, actively engaged in the performance of 
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ASSOCIATION ACTIVITIES 2 


their regular professional duties, who have already applied but 
have not received their policies because of underwriting restric- 
tions. Policies will also be issued without underwriting restriction 
to all members under 70 years of age so actively engaged, who 
apply during the balance of the enrollment period, which the 
insurer has agreed to keep open until January 31, 1951. 

No member will be accepted under the plan after January g1, 
1951, unless he is under 60 years of age and is able to give evidence 
of good health, except that new members of the Association who 
have not been admitted to the bar for more than eight years and 
who apply for coverage within 60 days of their admission as mem- 
bers will be eligible for the plan without underwriting restriction. 
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The Calendar of the Association 


a5 


for January ; 


(As of December 28, 1950) 


“On Trial”—Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


“On Trial”—Radio Program, WJZ (770), 10 P.M. 


Dinner Meeting of Executive Committee 

Meeting of Joint Committee on Lawyers Placement 
Bureau 

Meeting of Section on Wills, Trusts and Estates 


Meeting of Section on Drafting of Legal Instruments 


Twelfth Night Festival, 8:15 P.M. 
“On Trial”—Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


Meeting of Committee on Broadcasting 

Dinner Meeting of Committee on Municipal Affairs 
Dinner Meeting of Committee on Professional Ethics 
Meeting of Committee on Real Property Law 

“On Trial”—Radio Program, WJZ (770), 10 P.M. 


Meeting of Section on State and Federal Procedure 
Meeting of Section on Taxation 


“Contemporary Problems of Atomic Energy.” Address 
by Dr. J. Robert Oppenheimer, Chairman, General 
Advisory Committee, Atomic Energy Commission. 
8:00 P.M.—Buffet Supper 6:15 P.M. 


Meeting of Section on Economics of Legal Profession 

Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on International Law 

“On Trial”—Television Program, W]Z-TV (Channel 7), 
9:30 P.M. 


Stated Meeting of Association and Buffet Supper— 
6:15 P.M. 
“On Trial”—Radio Program, WJZ (770), 10 P.M. 
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January 17 


January 18 
January 22 


January 23 


January 24 
January 26 
January 27 


January 29 
January 30 


January 31 


CALENDAR 


Meeting of Committee on Admissions 

Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Insurance Law 
Meeting of Section on Labor Law 

Meeting of Committee on Legal Aid 


Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 


“On Trial”—Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


“Our Youth and Narcotics.” Forum 8:15 P.M. Auspices 
Committee on Domestic Relations Court 

Dinner Meeting of Committee on Medical Jurispru- 
dence 

“On Trial”—Radio Program, WJZ (770), 10 P.M. 


Meeting of Library Committee 
Annual Meeting of New York State Bar Association 
Annual Meeting of New York State Bar Association 


“On Trial”—Television Program, W]Z-TV (Channel 7), 
9:30 P.M. 


Meeting of Section on Trials & Appeals 
“On Trial”—Radio Program, WJZ (770), 10 P.M. 


Dinner Meeting of Committee on Administrative Law 
Meeting of Section on Corporations 











The President’s Letter 


To the Members of the Association: 


We are all possessed by a spiritual schizophrenia in these days. 
On the one side we are profoundly concerned for our country 
and the world but find little that, as individuals, we can do about 
it, which is very frustrating. On the other, our daily concerns and 
occupations seem rather trivial, but they are manageable. Plainly, 
we must push on with what is within our competence pending 
some lifting of the clouds and this our members have been doing. 

At this time of year, our House is bulging at the seams with the 
meetings and activities of our busy committees. Our recent moot 
court competition drew contestants from all over the country. 
This was a great success, thanks to the energy and skill of our 
Junior Bar Committee. The bonds established between law stu- 
dents in all sections and members of this Association transcend 
mere public and bar relations; they strengthen the fabric of our 
profession. A stimulating program on the need for divorce re- 
form, arranged by our committee on that subject, brought out a 
large company of our lay friends the other night and should add 
force to our call for a legislative commission to study the shame- 
ful way our laws still try to sweep family problems out of sight. 
Many other committees are preparing proposals for legislation. In 
an effort to soften the resounding silence which has too often met 
our proposals at Albany, we are to have the benefit of the guidance 
and help of Mr. Reuben Lazarus, during the coming legislative 
session. 

Weare studying possible means of making our part in the selec- 
tion of judges more effective. Meantime, it is a pleasure to report 
that our new Mayor has welcomed our offer of help to him and 
has already begun to submit names of those under consideration 
for judicial appointment. 

The best thought of the courts and the bar will be required to 
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find ways to break the log jam of tort cases in the Supreme Court. 7 
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PRESIDENTS LETTER 11 


Here, delays are seriously prejudicing deserving members of the 
public. We must try to be as alert to protect our system of justice 
from internal as from external injury. 

At its last Stated Meeting, the Association approved a report of 
the Law Reform Committee opposing as redundant and unde- 
sirable, fresh annual loyalty oaths for lawyers, as suggested re- 
cently by the American Bar Association. ‘There was no question 
of the willingness of lawyers to participate in a general program 
affecting the entire public. But objection was taken to the bar 
singling itself out for the hair shirt when there was and could be 
no serious suggestion of disloyalty among lawyers. The idea that 
some two hundred thousand American lawyers should be re- 
quired to take an annual oath in order to try to trap a possible 
handful into perjury, was rejected by many. This is an example 
of the sort of well-meaning proposal produced by the emergency 
which deserves cool and careful scrutiny. The discipline of the 
bar and its well-known devotion to our system free it of the need 
to compete in patriotic protestation and permit it to examine pro- 
posals for change with historical perspective and a sharp eye for 
long-term consequences. 


WHITNEY NortTH SEYMOUR 


December 19, 1950 











Examinations Before Trial in the State Courts 
and 


Depositions in the Federal Courts 


By ArcHIE O. DAWSON 


It has properly been said that litigation is a form of warfare. 
In place of trial by combat we have substituted trial by judge and 
jury—but the combat still remains. There are many characteristics 
of battle which must frequently occur to the mind of a trial 
lawyer. 

Any student of the military history of World War II recognizes 
the increased reliance during that war and thereafter on so-called 
intelligence operations—knowing what the enemy is doing and 
thinking, what his resources are and where his weaknesses lie. 
The development of the Office of Strategic Services, for instance, 
marked a change in military intelligence operations which is far 
more significant than the casual observer might realize. 

Lack of adequate information of the enemy’s plans and re- 
sources, or a failure properly to evaluate the information, can be 
the cause of a major disaster. Therefore, all governments have, 
with more or less success, greatly expanded their intelligence 
facilities in recent years. 

As in warfare the facilities for securing intelligence about the 
enemy have been widely expanded, so, also, have the facilities 
which exist in that limited form of warfare which is called a 
lawsuit. The lawyer who goes to trial without taking advantage 
of these facilities—Depositions and Examinations Before Trial— 
is not unlike a general who fails to avail himself of the services 
of his G— officers. 


Editors Note: Mr. Dawson, a member of the Association’s Special Committee on 
Legislative Procedures, is a graduate of Columbia Law School, and served as a More- 
land Act Commissioner in 1943. The lecture published here was delivered before 
the Section on Trials and Appeals at the House of the Association. 
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EXAMINATIONS BEFORE TRIAL 13 


I am going to assume an acquaintance with the general pro- 
visions of the statutes and rules which govern the taking of Ex- 
aminations Before Trial in the State courts, and the taking of 
Depositions in the Federal courts. For this reason, I am not going 
to review the procedural law and rules, but rather to discuss some 
recent developments in both fields and some of the problems of 
tactics to be considered in taking advantage of them. 

We must keep in mind that not alone the procedure but also 
the philosophy relating to Depositions in the Federal courts is 
entirely different from that of Examinations Before Trial in the 
State courts. 

The philosophical basis of an Examination Before Trial is that 
a litigant should not be compelled to call the other party as his 
witness at the trial, but that he should have the right to obtain 
evidence out of the mouth of his opponent, in the nature of ad- 
missions against interest, preliminary to the trial. In this way, 
he may determine whether to use this evidence and how much 
of this evidence to use, and he is not forced to take the uncertain 
risk and the burden of making the other party his witness at the 
trial. 

As you will see, the philosophy of Examinations Before Trial 
is predicated on the idea that the testimony so obtained will be 
used as evidence at the trial. Therefore, in the State courts you 
cannot get an examination merely to discover sources of evidence. 
You cannot get an examination to discover the names of wit- 
nesses. You cannot get an examination to discover the kind of 
defense your opponent is going to put in. You cannot get an 
examination as to the items of his damage. You cannot take the 
testimony of a witness not a party, unless he is out of the state 
or distant from the place of trial, or there is reason to believe that 
he will not be available as a witness at the trial. The only basis 
for the examination is to secure evidence which will be relevant 
and admissible in the prosecution or the defense of the action. 

The Federal Deposition practice proceeds on an entirely differ- 
ent theory. Its philosophy is that of discovery. You are not limited 
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to securing testimony which would constitute admissible evi- 
dence for you. You may take a deposition to find out whether 


there is evidence available. You may take a deposition to get | 


leads as to where that evidence may be. You may take the depo- 
sition of your opponent or of any witness on any matter which is 
“relevant to the subject matter” of the suit. You may take a 
deposition not merely to assist you in proving your case, but to 
help you to disprove your opponent’s defense. You may take a 
deposition to ascertain the names of your opponent’s witnesses. 
You may then take the depositions of those witnesses, so as to 
crystallize their evidence long before the trial. You may take 
a deposition to find out your opponent’s theory of his defense. 
You may even, with certain limitations, avail yourself of his 
preparation for trial. 

Each of these procedures has certain advantages; each has cer- 
tain defects. Any attorney who, in starting an action, has an 
opportunity to select the forum should not overlook the very 
distinct differences in pretrial examinations. If you represent a 
plaintiff who must depend to a large extent on testimony which 
is under the control of the defendant, you would obviously be 
better off in the Federal courts. So, also, if you represent a de- 
fendant who has reason to believe that favorable evidence could 
be obtained out of his opponent’s mouth or from his opponent’s 
witnesses, you should not overlook the opportunity, if it is open 
to you, to remove the case to the Federal court. 

The procedure for Examination Before Trial in the State 
courts has become pretty well crystallized. There is, however, one 
matter of procedure which may easily be overlooked. You realize 
that you can institute the Examination Before Trial either by 
serving a notice upon your opponent, or by serving a notice of 
motion and securing an order for the examination. If, however, 
you seek the production of books and papers on an examination 
not merely to refresh the recollection of the witness, but also so 
that they may be offered in evidence, it is necessary for you to 
proceed by notice of motion and secure an order for the exami- 
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EXAMINATIONS BEFORE TRIAL 15 


nation.’ If an examination is secured by serving merely a notice, 
the party or witness may be compelled by a subpoena duces tecum 
to produce books and documents relative to the issues in the case, 
but in such case the books and documents may be used only to 
refresh the recollection of the witness.* They are not open for 
inspection. They may not be put in evidence. On the other hand, 
when you proceed by order you are entitled to inspect the books 
or documents before offering them in evidence, and they may be 
received in evidence on the examination. The right of inspection 
is, of course, a limited one entitling you to examine only those 
particular entries in the book or document which the exami- 
nation has shown to be relevant to the issues in the case.” 

Despite the fact that the procedure for an Examination Before 
Trial in the State courts has become relatively well crystallized, 
there have been certain developments in the last few years which 
are worthy of particular attention. 

One of these new developments relates to the question as to 
whether the attorney for the party being examined can cross- 
examine his own party. This question may arise in the following 
manner: You have been served with a notice of the Examination 
Before Trial of your client. You and your client go to the place 
for the examination and your client gives his testimony. At the 
completion of the examination by your adversary, you believe 
that your client’s testimony may be clarified—and in a way favor- 
able to him—if you should ask him some questions and his 
answers are placed on the record. The tactics incident to this are 
obvious. Your client may have answered properly and honestly 
the questions which were asked of him, but the inferences to be 
drawn from his testimony may be unfavorable to him. Possibly 
if you asked him some questions to elicit additional testimony, an 
entirely different light would be thrown on the entire trans- 





* Marsh v. Russeks Fifth Avenue, Inc. 78 N.Y.S. 2d 64. 

* New York City Car Adv. Co. v. E. Regensburg & Sons, Inc. 205 App. Div. 705, 
200 N.Y.S. 152. 

* Haffenberg v. Wendling 271 App. Div. 1057, 69 N.Y.S. 2d 546. 
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action. If you do not ask him these questions at the time, and the 
Examination Before Trial is read at the trial and your client then 
for the first time gives his explanation, it may be difficult for the 7 
jury to appreciate why he did not state all the facts at the time of 7 
the Examination Before Trial. Furthermore, if your client | 
should die before the trial, the testimony given in the Exami- % 
nation Before Trial would be binding upon his estate as an ad- | 
mission against interest, and his estate would have no opportunity 
of proving from his mouth the mitigating circumstances which | 
you know. % 

May you under those circumstances ask the questions necessary | 
to clarify the testimony given by your client? On this point there | 
had been considerable disagreement in the courts. It was at one | 
time generally thought that this right of cross-examination ex- | 
isted on an Examination Before Trial, as it does at a trial. How- © 
ever, in Dworkow v. Bachrack* decided November 12, 1948, Mr. 
Justice Walsh held that cross-examination is not permissible in 7 
an Examination Before Trial. He reasoned that cross-examina- 
tion might elicit testimony in the nature of self-serving decla- 
rations which the party cross-examined might read at the trial, 
and thereby get his case to the jury without taking the stand, and | 
thus escape cross-examination by the plaintiff. 

Mr. Justice Hecht, in American Worcestershire Sauce Co. v. 
Armour & Co.' also held that there was no right to cross-exami- 
nation upon an Examination Before Trial. However, Mr. Justice 
Walter, in Gottfried v. Gottfried’ handed down an opinion on 
January 25, 1950 holding that on an Examination Before Trial 
the examined party was entitled to be cross-examined by his own | 
counsel with respect to all subjects as to which the applicant for 
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This conflict in the cases has now been settled by the promulga- | 
“193 Misc. 521, 84 N.Y.S. 2d 492. E 
5 194 Misc. 745, 87 N.Y.S. 2d 738. x 
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tion of a new Rule of Civil Practice, designated as Rule 129-a. 
This Rule provides: 


“A party whose testimony is being taken by deposition 
may be cross-examined as upon a trial by the adverse party, 
or, when the deposition is being taken at the instance of 
an adverse party, by his own attorney.” 


There has been another important development in Examina- 
tions Before Trial in the last few years. As we all know, the State 
courts have generally held that an Examination Before Trial 
could be had only upon issues upon which the person seeking the 
examination had the affirmative. You could not seek an Exami- 
nation Before Trial in order to get facts which would disprove 
your opponent’s defense. This practical limitation on Examina- 
tions Before Trial has been much criticized. The Judicial Coun- 
cil of New York State has, ever since 1937, sought a liberalization, 
through legislative amendment, of pretrial examination. One of 
the goals sought by the Council has been to permit free exami- 
nation of the parties to learn their cases fully, with no burden of 
proof limitation. 

In Dorros v. Dorros Bros., Inc.,’ the Appellate Division for the 
First Department in 1949 stated frankly that they had decided to 
reconsider the burden of proof limitation on Examinations Be- 
fore Trial and to redefine the policy and practice in that respect 
in commercial litigation. The Court stated that they approved 
a liberal policy, saying: 


“There is so much merit in a disclosure of facts in ad- 
vance of trial that it should be allowed whenever legiti- 
mately sought.” 


They pointed out that all that could be said in favor of an Ex- 
amination Before Trial as an instrument of getting at the facts 
is in favor of bilateral, rather than unilateral, examinations. They 





7274 App. Div. 11, 80 N.Y.S. 2d 25. 
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therefore held that, at least in commercial actions, the right to 
an Examination Before Trial was no longer limited to those 
issues upon which the party seeking the examination had the 
affirmative. 

This was a distinct step forward. It should have the effect of 
requiring all the cards to be on the table before the trial starts, 
rather than giving one side an opportunity of keeping a few 
trumps concealed. The opinion of Mr. Justice Peck in this case 7 
marks a milestone in the liberalization of pretrial procedure in = 
this State. 

While the Appellate Division said they were redefining the 
policy with respect to commercial litigation, the reasoning of the 
case is equally applicable to other types of litigation. What the 
Appellate Division will decide if the issue is presented to it in 
other types of litigation is, of course, a matter which only that is 
Court can decide. However, Mr. Justice Eder, on March 8, 1950 
held in Ehnes v. Krinsky, that in certain types of tort litigation 
an Examination Before Trial may be had, even on issues on 
which the party seeking the examination does not have the 
affirmative. Whether this rule would be extended to negligence 
actions may at this time be questioned, but certainly the rule in 
this County does not require that the examination be denied, 
either in commercial cases or certain types of tort cases, merely 
because the examination is sought on an issue where the examin- 
ing party does not have the affirmative. 

As the scope of Examinations Before Trial increases, it be- 
comes more and more necessary to have some facilities set up by ~ 
the courts to police the examinations. Problems frequently arise © 
in the course of an Examination Before Trial or a Deposition 
where objections are made to questions and the witness, on advice 
of counsel, refuses to answer. In certain cases, the refusal to 7 
answer may be entirely justified. In other cases the refusal may ¥ 
be nothing more than a dilatory tactic designed to impede the 
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examination. The full effectiveness of pretrial examinations can 
only be realized if counsel are afforded opportunities for getting 
prompt rulings on contested questions which may arise. 

For a short period the Presiding Justice of the First Depart- 
ment was able to secure the services in New York County of an 
official referee, Judge Garvin, to whom all such questions could 
be referred. He would sit at the County Court House and have 
a calendar of these matters and hold prompt hearings thereon so 
that more rapid determination could be reached on questions 
arising in the taking of Examinations Before Trial. Unfortu- 
nately, Judge Garvin is no longer available for this duty and once 
more such questions have to be referred to the Justice sitting in 
Special Term, Part II. In the very nature of things, the Judge 
sitting in this Part is so busy with other matters that it is difficult 
to get from him the kind of policing of Examinations Before 
Trial which is so much needed. 

One of the most important advances that could be taken in the 
First Department would be to have an official referee assigned 
for the purpose of ruling on questions arising in the course of 
Examinations Before Trial. It is necessary to have a judicial 
officer to whom these controversies could be promptly referred 
and who could dispose of them consistently and expeditiously. 
Only in this way will the Bar be able to secure the full advantages 
which accrue from this pretrial examination procedure. 

Turning now to the Federal deposition procedure, we must 
realize, of course, that with the liberal procedure allowed under 
the new rules, deposition practice in the Federal courts has grown 
with great rapidity. There is no reason, other than a laziness or 
expense, for an attorney going to trial in a Federal court in a case 
in which he does not know the names of all the witnesses on both 
sides and what they will testify to at the trial, for he has an 
opportunity to get their names and to take their depositions. 

While the Federal procedure is of advantage in allowing a 
complete disclosure of the facts prior to the trial, it has been sub- 
ject to abuse by reason of its liberality. A party, for example, may 
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be examined over a considerable length of time and at great ex- : 


pense on matters which may range far afield from the issues in the 
case. There is an article in the December 1949 Yale Law Journal 
which describes at considerable length the tactical use and abuse 
of depositions under the Federal rules. The author points out 
that deposition procedure has often been turned into a litigation 
tactic designed to burden opponents with expense, embarrass- 
ment or delay, and if possible to compel settlement. In one private 
antitrust suit for triple damages, for example, the cost of merely 
transcribing the testimony of one key witness ran to over $20,000. 
In minority stockholder actions the depositions of corporate 
officers and directors can be long drawn out. In one case depo- 
sitions were taken for five days a week for fourteen months. Not 
only is the actual expense of taking the depositions high, but the 


deoigeaihes 


cost to the corporation of having its executive personnel absent | 


from their jobs for extended periods of time is heavy. 

Although the Federal rules allow a party to seek to limit an 
examination where he can show that it will lead to “annoyance, 
embarrassment or oppression” such orders are issued only oc- 
casionally and in general are hard to obtain. No appeal lies from 
the court’s order, no matter how extreme it may be. 

In O’Malley v. Chrysler Corp.’ the District Judge insisted that 
the plaintiff's questions be answered, even though the defendant 
had already spent ninety days and $10,000 computing statistics 
requested. The District Judge said “I am not at all interested in 
what it cost. If it cost a hundred thousand dollars that doesn’t 
make the slightest difference to me.” 

It can be seen how this procedure can be used to saddle un- 
necessary expense upon a defendant and thus force him to settle 
an action, where he otherwise might defend. It would seem that 
if these abuses are to be limited, while at the same time keeping 
the advantages of the Federal procedure, some system will also 
have to be introduced in the Federal courts of masters or official 


®* 160 F. 2d 35. 
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referees who can pass upon these questions with promptness and 
an absence of the formality which now prevails when a ruling 
is sought. 

Now let us consider some of the tactics of pretrial examinations. 

Never forget that in the Federal deposition procedure priority 
goes to the party who first serves the notice of taking depositions. 
Under ordinary circumstances this gives the defendant the first 
crack at taking depositions if he has an alert attorney. Until re- 
cently, neither party, in the absence of special circumstances, 
could notice the taking of a deposition unless the case were at 
issue. In 1948 Rule 26 (a) was amended to provide in effect that 
either party could take depositions at any time after commence- 
ment of the action, except that leave of the court must be obtained 
if notice of the taking is served by the plaintiff within twenty 
days after commencement of the action. Leave of the court may 
be obtained on notice, or, if the court is willing, ex parte. An 
alert attorney will serve his notice of taking of depositions as 
soon as possible. The advantage of crystallizing your opponent’s 
case before your client is subject to examination is, of course, 
obvious. 

We must never forget, also, the opportunity under the Federal 
procedure of securing the results of work and investigation done 
by the other side. You may get copies of all reports made by em- 
ployees.” You may get copies of statements made to claim agents.” 
You may get copies of photographs taken by the other side.” You 
may obtain, under certain decisions, the results of investigations 
made by your opponent’s insurer.” 

For a while it was believed that you could even get the work 
papers of the lawyer on the other side, including his memoranda 
of conferences with witnesses and statements taken by him from 





* Morrone v. Southern Pacific Company, 7 F.R.D. 214, 10 F.R. Serv. 34.411, case 5. 

= Thomas v. Pennsylvania Railroad Company, 7 F.R.D. 610, 10 F.R. Serv. 34.411, 
case 7. 

® Shields v. Sobelman, 64 F. Supp. 619, 9 F.R. Serv. 26b.211, case 5. 

* Seligson v. Camp Westover, Inc., 1 F.R.D. 733; Bough v. Lee 28 F. Supp. 673; 
Kulich v. Murray, 28 F. Supp. 675. 
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witnesses. In the renowned case of Hickman v. Taylor,“ the court W 



















ordered a lawyer to make available to his opponent the mem. x 
oranda which he had made of conferences with witnesses and the 
statements which he had obtained from witnesses. The attorney, 7 t 
with a courage befitting his profession, refused to obey the court ‘ 
order and was charged with contempt. The case finally went to 7, 
the United States Supreme Court which held that these work , 
papers of an attorney, including statements obtained by him | 
from witnesses, could not be secured by the other side by the 
deposition procedure. The court recognized that statements] , 
taken from witnesses were not privileged matter within the at 7 , 
torney-client privilege rule. It based its decision on the theory} 
that there should be a general policy against invading the ; 
privacy of an attorney’s preparation for a trial. ‘ 
This rule has been applied in different ways by different courts. 7, 
There is some indication in some of the cases that it applies only], 






to statements obtained by trial counsel after he has been actually 
retained to handle a claim. Thus it has been held that statements 
obtained by claim agents of a railroad after an accident may be 7 

















obtained by the attorney for the plaintiff,” but that statements ;, 
obtained by an attorney hired to defend the case may not be ob-|7 , 
tained.” It has been held that a statement obtained from the] 
plaintiff himself, whether by a claim agent or by the attorney, ~ 
may always be obtained by the plaintiff through the deposition) , 
procedure.” mc 
The practical application of this plan of deposition procedure) , 


is particularly important in cases involving litigation by rail- 
roads, steamship lines, or other carriers. Nearly all of these or- 
ganizations require a statement to be made by the person in/ 
charge of the crew immediately after an accident. This is a report 
made in the regular course of business and undoubtedly may be 



















4 g29 U.S. 495. 
% Thomas v. Pennsylvania Railroad Company, supra, note 11. 
% Ryan v. Lehigh Valley RR Co. 5 F.R.D. 399. : 
7 Viront v. Wheeling & Lake Erie Ry Co. 10 F.R.D. 45, 13 F.R. Serv. 34.411, case §. 7 
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ourt | obtained by the other side. However, in the event of a serious acci- 
1em- | dent the claim agent immediately moves in and begins to take 
1the |) statements from all witnesses. The desire of the other side to ob- 
ary, by tain these statements is frequently based not so much on the de- 
ee Be sire to ascertain the facts as the desire to have the statements 


At t0 |) available for cross-examination of the witness at the trial to prove 
work |) some minor discrepancy in the previous statement and thus im- 
him peach the testimony of the witness in its entirety. 
y the Some of the lower courts have gone far in whittling away the 
rents | decision in the Hickman case so that, in effect, they apply it to 
€ at | statements obtained from witnesses by an attorney only after a 
cory |) litigation has begun.* This is not realistic. Why should not a 
; the i party employ an attorney or attorneys before litigation is com- 
menced to ascertain the factual background of a possible claim, 
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urts. | and receive statements of witnesses in connection therewith, so 
only |) asto advise and protect his client with reference to possible liabil- 
ually © ity and possible litigation? To say that the “work product” of 
nents | such an attorney is open to inspection by the other side but not 
ay be >) the same type of “work product” when it is obtained after suit 
nents |) has been filed, is to disregard the broad policy “against invading 
re Ob FF the privacy of an attorney’s course of preparation” which was laid 
n the © down in the Hickman case. 

ney, —_—- Now let us consider the tactics at the examination itself. Ex- 


sition | 





aminations Before Trial and depositions have sometimes been 
called fishing excursions—but even if they are, there are different 
kinds of fishermen. There is the fisherman who picks up his tackle 
early in the morning, proceeds to a body of water and then drops 
his hook. He may get a fish. But if he is the kind of fisherman who 
is interested in getting one of the big ones, he proceeds to study 
the particular kind of fly to be used, the particular place in the 
body of water where the fish is most likely to be found, and the 
technique in that particular body of water for successfully land- 
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* Newell v. Capital Transit Co. 7 F.R.D. 732; Hughes v. Pennsylvania Railroad 
Company, 7 F.R.D. 737. 
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be no less careful. 


The attorney who goes into an Examination Before Trial to | 
examine “off the cuff” frequently fails to catch the big fish. He | 


must know what line of inquiry he is to pursue, what type of ques- 
tions he is to ask, and the effective chronology for asking his ques- 


tions. He should have an outline thoroughly prepared in advance | 


for the examination. He should have thought out the timing 


of his questions, not alone with reference to eliciting information | 


but equally with a view to making the examination an effective, 
clean-cut and dramatic document when read at the trial. 


Furthermore, it must be remembered that his questions must i 
be proper questions. The mere fact that an attorney asks a ques: 
tion at an Examination Before Trial and receives an answer is 7 
no indication that the question and answer will be admitted in Be 


evidence at the trial, for the questions are open to all objections 
at the trial except objections as to form. An attorney may think 
that he has conducted a very successful examination and then find 
to his dismay, when he reaches the trial, that his questions were 
objectionable as irrelevant or immaterial or calling for a conclu- 
sion, and discover too late that he cannot get the testimony of his 
adversary in evidence at the trial. 

In this connection an attorney should keep in mind the differ- 
ence between the Federal and the State procedure in the making 
of objections. In the State courts all objections except as to form 
are reserved automatically for the trial.” There is, therefore, no 
reason for objecting to a question on the ground of materiality 
or relevancy unless the objection is also one as to form. In the 
Federal deposition procedure also, objections as to competency, 
materiality, or relevancy are not ordinarily waived by failure to 
make them during the taking of the deposition; but there is this 
difference: in the Federal courts an objection may have been 


waived if the objection is one which might have been obviated 


N.Y. RULES CIV. PRAC., Rule 129. 
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or removed if presented at the time.” Suppose on an Examination 
Before Trial a witness is asked for an cpinion without first prov- 
ing that he was qualified to give an opinion. In the State courts 
no objection need be made to the question until the trial. In the 
Federal courts, if the attorney for the party being examined does 
not make an objection at the time, his objection may be lost, be- 
cause if the objection had been made at the time, the objection 
might have been obviated or removed. 

The whole theory of deposition procedure as provided in the 
Federal Rules, and as recently adopted in New Jersey, and which 
may well be adopted eventually in New York, is that the parties 
should discover the facts, secure their proof and have their evi- 
dence before they actually go into court. This should both pro- 
mote settlements and save the time of the trial courts. Properly 
administered, such broad deposition practice is undoubtedly de- 
sirable. It may require policing in a way not yet provided but 
with the addition of such policing it would mark a step forward 
in the constructive development of our litigation procedure. 





® Fed. Rules of Civ. Proc., Rule 32(c)(1). 











Review of Recent Decisions 


of the United States Supreme Court 


By Howarp C. BuscHMAN, JR. and Frep N. FisHMAN 


In the first two months of the 1950 Term, the Supreme Court has handed 
down 19 opinions. As has frequently been true in the past the opinions re- 
leased in the early weeks of the Term have, with few exceptions, revealed 
little intra-Court disagreement. This does not necessarily suggest greater una- 
nimity than before, but may merely reflect the fact that it takes a shorter time 
to reach agreement on less difficult issues. It has been a Term of considerable 
success for the Government so far, with victories in eleven cases out of fifteen. 
The following are among the more significant decisions handed down 
through the December 11 session. 


BLAU V. UNITED STATES 


In its first encounter with civil liberties issues during the 1950 Term, the 
Court on December 11 upheld petitioner’s right under the Fifth Amend- 
ment to refuse to answer questions propounded to her by a federal grand 
jury with respect to her familiarity with and employment by the Communist 
Party. On her continued refusal to answer when brought before the district 
judge, she had been found guilty of contempt of court and sentenced to a 
year’s imprisonment. Mr. Justice Black, writing for the Court in an unusually 
short opinion, adverted to the Smith Act which in part makes it a crime know- 
ingly to advocate violent overthrow of the Government or to be a member of 
any organization which espouses such overthrow. Although the Court did not 
discuss the nature of the Communist Party it agreed that affirmative answers 
to the questions asked would make petitioner's prosecution for violation of, 
or conspiracy to violate, the Smith Act more than “a mere imaginary pos- 
sibility.” Whether the answers by themselves would support a conviction 
was deemed immaterial, for they would at least supply a link in the chain of 
necessary evidence. 

In view of the precedents dating back to the time of Aaron Burr, the re- 
sult is hardly surprising, particularly when one considers the proceedings 


under the Smith Act against the eleven Communist leaders in Dennis v. 


Editor’s Note: This is the first in what is planned as a series of articles on selected 
Supreme Court decisions by Mr. Buschman and Mr. Fishman, former law clerks of 
Mr. Justice Jackson and Mr. Justice Frankfurter, respectively. As this review indi- 


ic is ARS 


cates, the early decisions each Term usually are a poor index to trends and divisions 


in the Court’s thinking, but the authors hope in the future to be able to utilize their 


experience more fully in interpretation. 


26 















ided 
S re- 
‘aled 
una- 
time 
rable 
teen. 
lown 


1, the 
1end- 
rand 
unist 
strict 
| toa 
ually 
“now- 
oer of 
d not 
swers 
on of, 
y pos 
iction 
ain of 
he re- 


>dings 


nis v. 


elected 
erks of 
y indi- 
visions 
e their 





REVIEW OF RECENT DECISIONS 27 


United States, now awaiting decision by the Court. The opinion should 
prove comforting to those who have refused to disclose to congressional in- 
vestigating committees whether they are members of the Communist Party 
on the ground that their answers might incriminate them. In addition, it 
should be noted that the case suggests a serious problem regarding the con- 
stitutionality of the registration requirements of the McCarran Act with re- 
spect to officers and members of Communist organizations. Doubtless with a 
view to avoiding such a problem, the Act provides that the fact of registration 
shall not be received as evidence in criminal prosecutions. But this leaves the 
question, considered in the leading case of Counselman v. Hitchcock, 142 
U.S. 547 (1892), whether sufficient immunity has been granted. 


SNYDER V. BUCK 


Snyder v. Buck, decided on November 13, is one of those cases that should 
give the pigeonhole jurisprudents difficulty—and it provides a warning of 
wariness not to be disregarded. Mrs. Snyder, a widow of a member of the 
naval service, sued Navy Paymaster General Buck and requested mandamus 
to compel payment of the widow’s allowance. Shortly after Mrs. Snyder re- 
covered judgment in the District Court Rear Admiral Buck was retired, but 
nonetheless the notice of appeal was subsequently filed in his name. 

The statute which then governed abatement of such actions—Rule 25(d) 
of the Federal Rules of Civil Procedure is now controlling on this in the 
District Courts—provided that “where, during the pendency of an action .. . 
brought by or against an officer of the United States . . . and relating to the 
present or future discharge of his official duties, such officer dies, resigns or 
otherwise ceases to hold such office, it shall be competent for the court where- 
in the action, suit, or proceeding is pending, whether the court be one of 
first instance or an appellate tribunal, to permit the cause to be continued 
and maintained by or against the successor in office of such officer, if within 
six months after his death or separation from the office it be satisfactorily 
shown to the court that there is a substantial need for so continuing and 
maintaining the cause and obtaining an adjudication of the questions in- 
volved.” Neither party here attempted to have Buck’s successor substituted 
tor him within the six months period. The Court of Appeals held that the 
action abated and vacated the judgment and remanded the cause with di- 
rections to dismiss the complaint. 

On the issue thus presented to it, the Supreme Court, in affirming the 
Court of Appeals, split five to four and wrote three opinions. Mr. Justice 
Douglas for the majority explained that Mrs. Snyder stated no claim against 
Buck personally and that the writ that issued against him related to a duty 
of his office which existed only so long as he held office. For these reasons, 
apart from statute, such actions had been held to abate when the official 
died or left office. The applicable statute here applied “during the pendency 
of an action,” and an action remained pending while an appeal was being 
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taken. Hence, the failure to make timely substitution caused the suit to abate. 

Writing in dissent for himself and Mr. Justice Jackson, Mr. Justice Frank- 
furter agreed that the suit was not a personal action. Rather it was a repre- 
sentative suit “to secure a money claim due from the United States, enforced 
against the officer who was the effective conduit for its payment.” Since by 
statute Mrs. Snyder could have sued the United States either in the Court of 
Claims or the District Court, instead of pursuing Buck in his representative 
capacity, the doctrine of sovereign immunity was thought to present no 
barrier to recognition of Mrs. Snyder’s judgment as in effect a money judg. 
ment against the United States. The Government had not pressed for abate- 
ment, and no reason was seen for not permitting substitution of the name of 
Buck’s successor and prosecution of the appeal on that basis. 

Mr. Justice Clark, joined by Mr. Justice Black, thought that after his re- 
tirement, Buck lacked standing to obtain review on appeal and that since 
no appeal was perfected by his successor, the Court of Appeals should have 
dismissed the appeal taken in Buck’s name. That left the question whether, 
since the time for appeal had elapsed, Mrs. Snyder could enforce her judg- 
ment against Buck’s successor. Although Mr. Justice Clark indicated that 
there was some remedy to “give life” to Mrs. Snyder’s judgment, he, and 
evidently Mr. Justice Black, did not feel called upon to consider the question 
at this time. 

And so we return to the classifier’s dilemma. Mr. Justice Douglas respects 
technicalities, Mr. Justice Frankfurter embraces justice, and Mr. Justice 
Black avoids questions not presented. Mrs. Snyder starts over. 


HARRIS V. COMMISSIONER 


A reversal of Judge Learned Hand is always news. The Supreme Court 
accomplished this by a five-to-four vote in Harris v. Commissioner, a case of 
considerable interest to the tax-conscious with marital difficulties. Petitioner 
divorced her husband in Nevada in 1943. Prior to the decree, the couple 
reached agreement upon a division of their property interests under which 
petitioner would transfer to her husband property which exceeded in value 
what she would receive from him by $107,150. The agreement provided that 
it would take effect only upon the entry of a divorce decree, but its covenants 
were to “survive any decree of divorce which may be entered.” In granting 
the divorce, the Nevada court incorporated all of the transfers but one into 
the divorce decree. The Court of Appeals disagreed with the Tax Court and 
adopted the Commissioner’s view that petitioner had made a taxable gift. 

The opinion of the Supreme Court by Mr. Justice Douglas, handed down 
on November 27, reviewed the decisions construing the federal estate tax 
and the federal gift tax in pari materia. The estate tax permits deductions 
for claims “when founded upon a promise or agreement” to the extent that 
the latter is supported by “adequate and full consideration in money or 
money’s worth” and expressly provides that the relinquishment of marital 
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rights shall not be regarded as consideration in “money or money’s worth.” 
Although the gift tax likewise exempts transfers made for “an adequate and 
full consideration in money or money’s worth,” it took judicial construction 
to incorporate into the gift tax, from the estate tax, the exclusion of the 
relinquishment of marital rights. Here, however, the agreement with respect 
to the relinquishment of marital rights was dependent upon a judicial decree 
for its life and, furthermore, was largely incorporated into that decree. Thus, 
according to the Court, the transfer was effected by the Nevada decree rather 
than by a “promise or agreement” of the parties, and a gift tax was avoided. 

The dissent by Mr. Justice Frankfurter, supported by Mr. Justice Black, 
Mr. Justice Burton, and Mr. Justice Minton, agreed that the gift tax statute 
presupposed a voluntary transfer of property and not one in obedience to 
law. But even though the divorce decree incorporated most of the agree- 
ment, the parties to it had reserved the right to sue on their contract, in 
addition to relying on the decree, to enforce the obligations thereby assumed. 
And the statute did not say that the transfer must be founded “solely upon 
a promise or agreement.” Hence, the dissenters agreed with Judge Hand that 
the transfer was taxable because “founded” upon the agreement as well as 
upon the decree. 

Mr. Justice Frankfurter’s opinion directed attention to the single transfer 
in the pre-divorce agreement which was not incorporated into the decree. If 
the Court’s rationale is that no tax may be levied upon a transfer compelled 
by a decree, surely the dissenters correctly suggest that a gift tax should be 
imposed upon such portion of the unincorporated transfer as is attributable 
to the relinquishment of marital rights. However, there would be no tax 
even on that transfer if the majority’s somewhat unclear opinion makes de- 
cisive of taxability the seemingly unimportant consideration that the agree- 
ment was contingent upon the granting of a divorce decree. It should be 
noted further that, according to the dissent, no question of release of support 
rights was involved since the balance of the transfers was in the husband’s 
favor, and petitioner had no obligation to support him. 


FERES V. UNITED STATES 


Feres v. United States is the title under which three cases decided by the 
Supreme Court under the Federal Tort Claims Act on December 4 will 
henceforth appear in the reports. The common issue, upon which the Courts 
of Appeals were in conflict, was whether that statute conferred a right of 
action for injuries to servicemen incident to their service and caused by the 
negligence of other service personnel. 

The plight of one Jefferson lends concreteness to the problem. While he 
was in the Army an Army surgeon performed an abdominal operation upon 
him, and eight months later, during another operation, a towel go inches 
long and 18 inches wide, bearing the legend “Medical Department U. S. 
Army” was found in his stomach. Jefferson claimed that it had been negli- 
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gently left there by the Army surgeon. Upon trial, the District Court found 
negligence as a fact but decided that the Tort Claims Act did not authorize 
recovery, and the Court of Appeals affirmed. The Supreme Court, in an 
opinion by Mr. Justice Jackson, agreed. 

Although the Court received little guidance from legislative materials on 
the subject, it doubted that Congress intended to subject the Government 
to a liability which, considering all the circumstances, had no counterpart in 
the American law of private liability. Furthermore, it was deemed significant 
that the liability of the United States under the statute is governed by “the 
law of the place where the act or omission occurred.” The law of negligence 
differs in significant particulars from state to state, and it was thought unrea- 
sonable to attribute to Congress the desire to vary the relationship and duties 
of servicemen to one another with geographic considerations over which they 
have no control. In addition, the opinion laid stress upon the comprehensive 
scheme of federal statutory benefits for veterans (or their surviving depend- 
ents) injured incident to their service. The Court may also have doubted that 
Congress wished to risk possible interference with military discipline and 
efficiency by sanctioning the transformation, for example, of well-known 
gripes about army food into damage suits for permanent injury to the diges- 
tive system. 

It was suggested that the arguments upon which the Court relied had all 
been rejected in Brooks v. United States, 337 U.S. 49 (1949), where recovery 
was permitted. That case was distinguished on the ground that the accident 
there did not arise out of or in the course of activity incident to service but 
occurred on a public highway while the injured soldier was on furlough and 
not under compulsion of orders. Perhaps convictions as to the difficulty of 
resolving the many borderline cases that can be imagined led Mr. Justice 
Douglas, who with Mr. Justice Frankfurter dissented in Brooks, to do no 
more than concur in the result in the present cases. 


UNITED STATES V. MUNSINGWEAR, INC. 


The consequences of an appellant’s failure to move to vacate a judgment 
in a federal civil action which has become moot pending an appeal are 
illustrated by United States v. Munsingwear, Inc., decided on November 13. 
In a suit to compel respondent’s compliance with an O.P.A. pricing regu- 
lation the Government had suffered an adverse judgment. Pending the Gov- 
ernment’s appeal, the commodity involved was decontrolled, and the appeal 
was dismissed by the Court of Appeals for mootness. A second suit for dam- 
ages involved the same issue of whether respondent had complied with the 
regulation, and thus was posed the question whether a judgment unreview- 
able because of mootness is res judicata. The Supreme Court, in an opinion 
by Mr. Justice Douglas, agreed with the Court of Appeals that the doctrine 
of res judicata was applicable. 

The Government had contended that where one is prevented by mootness 
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from obtaining review to which he would otherwise have been entitled he 
should not be treated as though the judgment had been affirmed. Even 
though this argument was supported by decisions of other Courts of Appeals 
and by the Restatement of Judgments, the Court stood fast by the general 
rule that an issue directly determined as a ground of judgment by a court of 
proper jurisdiction may not be disputed in a subsequent action between the 
same parties. Whatever hardship is thereby occasioned was preventable. 
Where a pending federal civil case has become moot it is customary, in 
the Supreme Court at least, to reverse or vacate the judgment below and 
remand with instructions to dismiss. Hence, according to the Court, the 
Government's remedy was to have moved in the Court of Appeals to vacate 
the judgment. Having slept on its rights, the Government must suffer the 
consequences. 








Committee Report 











































COMMITTEE ON ADMINISTRATIVE LAW 


REPORT ON ARTICLE 78 OF THE CIVIL PRACTICE ACT* 


Article 78 of the Civil Practice Act was enacted pursuant to the recom- 
mendation of the Judicial Council with the purpose of setting up a uniform 
practice for the judicial review of the actions of quasi-judicial and adminis- 
trative bodies and officers and, in some instances, all judicial officers (L. 1937, 
ch. 526; Third Annual Report of the Judicial Council [1937] pp. 129 et seq.). 
It was designed to replace the special proceedings of certiorari to review, } 
mandamus and prohibition. It aimed to eliminate the frequently complex 
problem involved in determining which of the three proceedings afforded 
the appropriate remedy, to eliminate other unnecessary complexities and to 
provide a more uniform procedure. 

In the course of outlining the proposed changes in the practice, the Judi- 
cial Council said: 


“The questions of law that could be considered by the court would 
be clearly defined. No change in the substantive law on this subject 
would, however, be made. In accordance with the rule in prohibition 
today, a tribunal exercising judicial or quasi-judicial functions would 
be restrained only from proceeding without or in excess of jurisdic- 
tion. And as in mandamus today, a proceeding to compel performance 
of a duty specifically enjoined by law would be maintainable only in ) 
case of the nonperformance of such a duty by the respondent. All de- ' 
terminations involving an exercise of judgment or discretion, review- | 
able now by certiorari or mandamus, including so-called quasi-judicial ; 
determinations, so-called administrative determinations, and determi- 
nations of corporate bodies and officers, would be treated substantially 
alike. At present, there are certain questions of law which are involved 
on the review of all of these determinations, namely, whether the re- 
spondent had jurisdiction of the subject matter, whether he pursued 
the authority conferred on him in the mode required by law, and 
whether he violated some rule of law. Where such issues only are 
raised, it would seem desirable to provide a uniform mode of review. 
On the other hand, there are certain issues that can be raised only on 
the review of a quasi-judicial determination, namely, whether the de- 
termination is supported by competent proof and whether it is against 
the weight of evidence. Accordingly, special provision would have to 
be made for the review of quasi-judicial determinations where one of 


* This report will be presented to the Stated Meeting of the Association on 
January 16, 1951. 
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such issues is raised. It would appear desirable to provide, therefore, 
that on the review of any determination now reviewable by certiorari 
or mandamus, any of the three aforementioned issues could be raised, 
and where only one or more of such issues were raised, they should be 
disposed of by the court at Special Term; but that where the determi- 
nation was made as the result of a hearing held, and at which evidence 
was taken, pursuant to statutory direction (i.e., a quasi-judicial de- 


com- termination), the latter two issues could also be raised, and that where 
form one of such issues was raised, the court at Special Term should make 
‘inis- an order directing that the determination be reviewed at a term of the 
9375 Appellate Division. This would involve a modification of the present 
eq.). rule requiring the hearing in a certiorari proceeding to be held in the 
yiew, © Appellate Division on all issues. Such a change is not only necessary to 
plex achieve uniformity, but will also, it is believed, prove beneficial in re- 
rded ducing the expense and delay, as the parties may in many instances 
id to abide by the decision rendered by the lower court. The change is not a 

radical one, since the three issues all involve only questions of law, and 
Judi- a detailed consideration of the record will probably not be necessary. 

Indeed, even at present, a number of statutes governing certiorari pro- 
d ceedings for the review of particular determinations, provide for a 


hearing on the merits in the first instance by the Special Term rather 


a than the Appellate Division.” 

Id It should be noted that in referring to review of determinations made as 
af the result of a hearing held, and at which evidence is taken pursuant to statu- 
- tory direction, the Council stated that “the latter two issues could also be 
- raised.” It was the obvious intention of the Council to provide that where the 
e- review involved a quasi-judicial determination made as the result of a hear- 
- ing at which evidence is taken pursuant to statutory direction, and issues re- 
a 


lating to the quality or quantity of the evidence were raised by the petitioner 
or the aggrieved party, in such cases, the proceeding was to be transferred to 
ly the Appellate Division for a hearing in the first instance. 


ed Section 1296 of the Civil Practice Act, as proposed by the Judicial Council, 
oe and as presently written, provides, in part, insofar as is relevant, as follows: 
-" “Where the determination under review was made as the result of 
re a hearing held, and at which evidence was taken, pursuant to statutory 
- direction, the following questions shall also be determined: 
on “6. Whether there was any competent proof of all the facts neces- 
le- sary to be proved in order to authorize the making of the determi- 
ast nation. 
t 7. If there was such proof, whether, upon all the evidence, there 
of was such a preponderance of proof against the existence of any of 
those facts that the verdict of a jury, affirming the existence thereof, 
— rendered in an action in the supreme court triable by a jury, would 


be set aside by the court as against the weight of evidence. 
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Where only one or more of the first five issues are raised, the court to 
which the application for relief is made shall itself dispose of the cause 
on the merits. Where one of the other two issues is raised, the court 
shall make an order directing that the proceedings be transferred for 
disposition to a term of the appellate division held within the judicial 
department embracing the county in which the proceeding is insti- 
tuted. The court may, however, even in such a case, pass on objections 
to the petition in point of law, and it shall dismiss the proceeding on 
the merits where it appears that the petitioner is not entitled to relief 
because of the provisions of section twelve hundred eighty-five or sec- 
tion twelve hundred eighty-six of this article. 

If the court erroneously decides that the issues in the case are not 
such as to call for transfer of the cause to the appellate division, or if 
the converse occurs, the appellate division shall treat the cause, when 
the latter comes before it by appeal or transfer, as if the proper pro- 
ceedings had been taken, and shall either dispose of the issues itself, 
or if the papers before it are not sufficient therefor, shall remit the 
proceeding to the proper term or court to be disposed of.” 


Pursuant to the foregoing language of Section 1296, it has been correctly | 
decided that the Special Term should retain jurisdiction of the matter and | 
decide the same upon the merits, even where the determination under te. | 
view is the result of a hearing held at which evidence is taken pursuant to | 


statutory direction, if the only question or questions raised by the aggrieved 
party are questions of law, which do not challenge the quality or quantity of 
the evidence (Matter of Joyce v. Bruckman, 257 App. Div. 795, Fourth De- 
partment, November 10, 1939). 

However, in Matter of Colonia! Liquor Distributors, Inc. v. O’Connell, 
269 App. Div. 496, the Appellate Division in the Third Judicial Department, 
on June 29, 1945, took the position that the proceeding should have been 
transferred to the Appellate Division rather than decided at Special Term, 
notwithstanding the fact that the petitioner did not challenge the quality or 
quantity of the evidence and raised no issue under subdivisions 6 and 7 of 
Section 1296. 

In the Colonial case, the opinion at Special Term was written by Justice 


Francis Bergan (now on the Appellate Division) at Albany County, on Feb- | 


ruary 17, 1945. His opinion, relative to the question of possible transfer to 
the Appellate Division, was as follows: 


“Petitioner construes its own pleading as seeking relief under the 
first five subdivisions of Civil Practice Act, Section 1296, and not as a 
review of the sufficiency of the factual basis upon which the re- 
spondents acted. While the pleading itself may be read in part as 
complaining of the insufficiency of the factual support of the determi- 
nations complained of, petitioner argues unequivocally upon the 
point that no “‘issue is raised” within Subdivisions 6 and 7 of the sec- 
tion. Therefore, it must be assumed at the Special Term, if the pro- 
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7 ceeding is not to be transferred in the first instance to the Appellate 
ie ’ Division, that the facts upon which the respondents acted were com- 
rt =3 petent, sufficient and preponderant in favor of the conclusions 
r reached. (See subdivisions 6 and 7.) 
al a The question to be determined narrows down, then, to the inquiry 
ad whether respondents exceeded their legal authority in revoking the 
- licenses and whether, within their authority, they acted conformable 
r to the statute.” 
e 
- > Upon appeal, the Appellate Division said merely that the Special Term 
had erred in believing that the proceeding fell within the first five sub- 
ot za divisions of Section 1296 and that it should have been transferred to the 
if |) Appellate Division. 
- 3 The same attitude of the Third Department was demonstrated further in 
- " Matter of Defiance Paper Co. v. Browne, 268 App. Div. 931. In that case 
If, H the petitioner did not dispute the facts, but claimed that, conceding all the 
he » facts which were found, there still was no ground for the action taken. The 
4 Third Department said that this was a question requiring transfer under sub- 
_ a division 6 of Section 1296, because it involved the question whether there was 
oan " any competent proof of all the facts necessary to be proved in order to 
Fane) authorize the making of the determination. The Special Term (Bergan J.) 
pool had retained jurisdiction upon the ground that no questions or issues had 
aaa ' been raised under subdivisions 6 or 7 of 1296. pe 
city of There have been numerous Special Term decisions transferring a pro- 
h De ceeding to the Appellate Division even where the quality or quantity of the 
> evidence (subdivisions 6 and 7 of Section 1296) has not been challenged. 
wail - Most of these decisions are not officially reported. Furthermore, inasmuch as 
a 5 an order transferring a cause to the Appellate Division is not appealable 
. been (Matter of Pollner v. Bruckman, 254 App. Div. 488), and in most determina- 
+ tions so reviewed, the petitioner does dispute the quality or quantity of the 
pe evidence, instances in which proceedings are transferred erroneously rarely 
d be » come to light because of the saving provision of Section 1296, whereby the 
» Appellate Division is authorized to treat the proceeding, whether by appeal 
Justice 4 or otherwise, when it reaches that court, as if the proper proceeding had 
n Feb been taken in the court below, and is authorized to dispose of the cause on its 
> merits. 
or ® On the other hand, there is no reason why an aggrieved party should not 
have the right to obtain an adjudication upon a question of administrative 
the | law or procedure, at Special Term, where the aggrieved party does not dis- 
aS pute, challenge or raise questions affecting the quality or quantity of the 
re- | evidence. Nevertheless, in such instances, many Justices at Special Term 
t as » have disregarded the Judicial Council’s intention, and in such cases, have 
mi- | transferred the proceedings to the Appellate Division solely and simply upon 
the | the ground that the determinations under review were made as the result of 
sec- | hearings held pursuant to statutory direction. 
pro- In Matter of Equitable Trading Corp. v. O’Connell, the petition specifi- 
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cally alleged that the petitioner was raising questions under subdivisions 4 
and 5 of Section 1296. Specifically, the petition expressly alleged that “peti- 
tioner does not raise herein the issues contemplated by Section 1296, sub- 
divisions 6 and 7 of the Civil Practice Act.” Nevertheless, the Special Term, 
then Mr. Justice William T. Collins, on February 19, 1945, in the Supreme 
Court, New York County, without opinion, transferred the cause to the 
Appellate Division. Subsequently, the Appellate Division annulled the de- 
termination upon a question of law (270 App. Div. 802). No issues affecting 
the quality or quantity of the evidence were raised, considered or decided. 
The Special Term could have and should have retained the cause and de. 
cided the question of law raised. 

In a subsequent phase of the same case, Matter of Equitable Trading Corp. 
v. O’Connell, the aggrieved party again brought a proceeding at Special 
Term, claiming review solely under the first five subdivisions of Section 1296. 
On this occasion, the Special Term, Mr. Justice Carroll G. Walter, on Feb- 
ruary 24, 1947 in the Supreme Court, New York County, transferred the case 
to the Appellate Division again upon the ground that inasmuch as it was 
“one in which the determination was made as the result of a hearing held, 
and at which evidence was taken, pursuant to statutory direction, that is 
sufficient to require transfer, regardless of whether or not this particular 
petitioner elects to rely upon the sufficiency of the evidence (Matter of Hood 
Restaurant, Inc. v. Wallander, 196 Misc. 254).” 

The citation of Hood v. Wallander by Mr. Justice Walter in the Equitable 
case affords clear proof that, according to Mr. Justice Walter, transfer to the 
Appellate Division is required simply and solely upon finding that the de- 
termination under review is made as the result of a hearing held at which 
evidence is taken pursuant to statutory direction. In other words, whether the 
aggrieved party challenges the quality or quantity of the evidence under sub- 
divisions 6 or 7, is, in Mr. Justice Walter’s view, immaterial. This error is 
illustrated in his opinion in Matter of Hood Restaurant, Inc. v. Wallander, 
where he says: 


“(1) The first question to be determined is whether the case should 
be heard at Special Term or immediately transferred to the Appellate 
Division for disposition by it; and that depends upon whether the de- 
termination under review was made ‘as the result of a hearing held, 
and at which evidence was taken, pursuant to statutory direction.’ 
Civil Practice Act, Sec. 1296. There was a hearing at which evidence 
was taken; but if such hearing was had merely as a matter of grace or 
favor as distinguished from ‘pursuant to statutory direction,’ transfer 
is not to be ordered. 

* * * * 


I am thus forced to conclude that what respondent did was to sus- 
pend a license; that his determination thus was made as a result of a 
hearing held, and at which evidence was taken, pursuant to statutory 
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direction; and that this proceeding accordingly must be transferred 
to the Appellate Division. It is so ordered.” 


There is support among many members of the Bar for the view that a larger 
number of Article 78 proceedings be disposed of at Special Term upon the 
merits. On the other hand, it is felt that the Appellate Division, being a re- 
viewing court, should continue to retain jurisdiction in the first instance in 
cases involving disputes over the quality and quantity of the evidence where 
a detailed consideration of the evidence taken at a hearing, is necessary. 

At the same time, in cases where an aggrieved party seeking to review a 
determination made as the result of a hearing held pursuant to statutory 
direction, does not raise questions relating to the quality or quantity of the 
evidence, but raises a question or questions of law only, it was the intention 
of the Judicial Council that such issues be disposed of at the Special Term. 

Accordingly, the Committee feels that it would be desirable to clarify the 
existing language of Section 1296 in order to avoid the further transfer of 
causes to the Appellate Division where the petitioners do not raise issues 
under subdivisions 6 and 7 so as to require transfer. 

It is felt that this clarification could best be achieved by amending the 
paragraph following subdivision 5 of Section 1296, so as to read as follows: 


“Where the determination under review was made as the result of 
a hearing held and at which evidence was taken, pursuant to statu- 
tory direction, the following questions shall also be determined if the 
petitioner raises such questions.” (Italicized matter new). 


Respectfully submitted, 
November 13, 1950 
COMMITTEE ON ADMINISTRATIVE LAW 
OF 
THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 


Lioyp K. Garrison, Chairman 
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The Library 


SiwneEy B. Hit, Librarian 


SELECTED ACQUISITIONS, 1950 


This month we present our annual selected list of publications 
acquired during the past year. In so doing, we believe that mem- 
bers will be able to learn of some new books which they may not 
have encountered in everyday practice. This list, too, is an indi- 
cation of what the library is doing to provide current published 
material in the many areas of the law. 


Abrahams, Lewis. New York Election Law, with Forms. Buffalo, Dennis & 
Co. 1950. 588p. 

Alexander, Clarence. The Law of Arrest in Criminal and Other Proceed- 
ings. Buffalo, Dennis & Co. 1949. 2 vols. 

Anderson, Ronald A. Anderson Pennsylvania Civil Practice. St. Paul. West 
Pub. Co. 1950. 

Andorsen, Harold F., ed. Memoirs of Lord Salvesen. London. W. & R. 
Chambers. 1949. 240p. 

April, Nathan. Bankruptcy Forms and Practice with Commentaries. St. 
Paul, Minn., West Pub. Co. 1949. 1275p. 

Arminjon, P. Traite de Droit Compare. Edited by B. Nolde and M. Wolff. 
Tome I. 

Arnold, Thurman W. and others. The Future of Democratic Capitalism. 
Introduction by S. Howard Patterson. Philadelphia, Univ. of Pennsylvania 
Press. 1950. 112p. 

Arnould, Sir Joseph. Arnould on the law of Marine Insurance and Average. 
igth ed. by Lord Chorley of Kendall. London, Stevens & Sons. 1950. 2 vols. 

Association of American Law Schools. Selected Essays on Family Law. 
Brooklyn, Foundation Press. 1950. 1122p. 

Bach, George L. Federal Reserve Policy-making: a Study in Government 
Economic Policy Formation. New York, Alfred A. Knopf. 1950. 282p. 

Bailey, Stephen Kemp. Congress Makes a Law; the Story Behind the Em- 
ployment Act of 1946. New York, Columbia Univ. Press. 1950. 282p. 

Barron, William W. and Holtzoff, Hon. Alexander. Federal Practice and 
Procedure with Forms, Rules Edition, Civil and Criminal. Brooklyn and 
St. Paul, E. Thompson and West Pub. Co. 1950. 1 vol. 

Bauer, John and Costello, Peter. Transit Modernization and Street Traffic 
Control. Chicago, Public Administration Service. 1950. 271p. 

Beard, Charles A. and Beard, William. American Government and Politics. 
10th ed. New York, Macmillan Co. 1949. 832p. 
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Berman, Harold J. Justice in Russia; an Interpretation of Soviet Law. 
Cambridge, Harvard Univ. Press. 1950. 322p. 

Beullac, Pierre and Surveyer, E. F., eds. Le Centeraire du Barreau de 
Montreal, 1849-1949. Montreal, Librairie Ducharme, Ltee. 1949. 236p. 
Bickford, Hugh C. Successful Tax Practice. New York, Prentice-Hall. 1950. 

28p. 

og J. Tax Planning for Estates. Nashville, Tenn. Vanderbilt 
Univ. Press. 1949. 93p. 

Boyd, Anne Morris. United States Government Publications. grd rev. ed. 
by Elizabeth Rips. New York, H. W. Wilson Co. 1949. 627p. 

Boyd, Julian P., ed. Papers of Thomas Jefferson. Princeton, Princeton 
Univ. Press. 1950. 2 vols. 

Brant, Irving. James Madison, Father of the Constitution, 1787-1800. 
Indianapolis and New York, Bobbs-Merrill Co. 1950. 520p. 

Brooks, Aubrey L. A Southern Lawyer; Fifty Years at the Bar. Chapel Hill, 
Univ. of North Carolina Press. 1950. 

Brown, George Williams. Canada; Chapters by Edgar McInnes and Others. 
Berkeley, Univ. of California Press. 1950. 621p. (The United Nations 
Series) 

Brown, Louis Morris. Manual of Preventive Law. New York, Prentice- 
Hall. 1950. 346p. 

Bunn, Charles Wilson. A Brief Survey of the Jurisdiction and Practice of 
the Courts of the United States. 5th ed. St. Paul, West Pub. Co. 1949. 408p. 

Carpentier, Jesse T. Employers’ Associations and Collective Bargaining in 
New York City. Ithaca, N. Y., Cornell Univ. Press. 1950. 419p. 

Carson, James M. A Political Treatise on the Law of the Family, Marriage 
and Divorce in Florida, with Forms. Atlanta, Georgia, Harrison & Co. 1950. 
1019p. 

Chand, Tek. The Law of Contempt of Court and of Legislature. end ed. 
Allahabad, University Book Agency. 1949. 427p. 

Chen, T. C. The International Law of Recognition. Published under the 
auspices of the London Institute of World Affairs. 1951. 560p. 

Chien, Tuan-Sheng. The Government and Politics of China. Cambridge, 
Harvard Univ. Press (under the auspices of the International Secretariat 
Institute of Pacific Relations). 1950. 526p. 

Clapp, Alfred C. Wills and Administration. Newark, Soney & Sage. 1950. 
5 vols. (New Jersey Practice, vols. 5-9). 

Clark, Geoffrey, ed. Trial of James Camb. London, W. Hodge. 1949. 255p. 

Cohen, Morris R. Reason and Law; Studies in Juristic Philosophy. Glencoe, 
Illinois, Free Press. 1950. 211p. 

Colombos, Constantine J. A Treatise on the Law of Prize. grd ed. London, 
Longmans Green & Co. 1949. 421p. 

Constable, Robert. Prerogativa Regis, Tertia Lectura Roberti Constable 
de Lycolnis, edited by Samuel E. Thorne. New Haven, Yale Univ. Press. 
1949. 165p. 
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Cooke, Alistair. A Generation on Trial; U.S. A. v Alger Hiss, New York, 7 


Alfred A. Knopf. 1950. 342p. 

Corbin, Law of Contracts. St. Paul, West Pub. Co. 1950. 8 vols. 

Dimock, Marshall E. Business and Government. New York, Henry Holt & 
Co. 1949. 840p. 

Dodd, E. Merrick and Billyou, De Forest. Cases and Materials on Corporate 
Reorganizations. Brooklyn, Foundation Press. 1950. 1625p. 

Dodd, Gilbert W. Stipulations for a Third Party; a Comparative Study 
with Special Reference to Continental Law. London, Stevens & Sons. 1948. 
144p- 

Doris, Lilian and Friedman, Edith J. Corporate Secretary’s Manual and 
Guide. rev. ed. by Howard Hilton Spellman. New York, Prentice-Hall. 
1949. 1520p. 

Duke, Winifred, ed. The Trials of Frederick Nodder; the Mona Tinsley 
Case. London, W. Hodge. 1950. 242p. 


Eder, Phanor J. A Comparative Study of Anglo-American and Latin-Ameri- | 


can Law. New York, N.Y.U. Press. 1950. 257p. 

Ehrenzweig, Albert A. and Koch, F. E. Income Tax Treaties; the Income 
Tax Conventions of the United States with Great Britain, Canada and 
other Countries. New York, Commerce Clearing House. 1949. 384p. 

Ellis, Howard S. The Economics of Freedom; the Progress and Future of 
Aid to Europe. Introduction by Dwight D. Eisenhower. New York, Harper 
& Bros. 1950. 549p. 

Ernst, Morris L. and Lindey, Alexander. Hold Your Tongue! The Lay- 
man’s Guide to Libel and Slander. rev. ed. New York, Abelard Press. 1950. 
304p. 

nan teat. Einfuehrung ub die Grundbegriffe des Rechtes und Staats. 
(Introduction to the Basic Concepts of Law and State). Vienna, Springer. 
Verlag. 1949. 341p. 

Feis, Herbert. The Diplomacy of the Dollar; First Era, 1919-1932. Balti- 
more, Johns Hopkins Press. 1950. 81p. 

Ferson, Merton L. The Rational Basis of Contracts and Related Problems 
in Legal Analysis. Brooklyn, Foundation Press. 1949. 330p. 

Fifoot, C. H. S$. History and Sources of the Common Law, Tort and Con- 
tract. London, Stevens & Sons. 1949. 446p. 

Finger, Elmer Lee and Bookstaver, David R. New York Wills, Testa- 
mentary Trusts; Laws and Forms. New York, Clark Boardman Co. 1949. 
1018p. 

Fordham, Jefferson Barnes. Local Government Law; Text Cases and Other 
Materials. Brooklyn, Foundation Press, 1949. 1060p. 

Friedlander, Bernard and Curreri, Anthony. New York State Rent Control, 
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Rent Commission Interpretations and Other Rent Control Materials. 
Edited by Arthur I. Winard. New York, Central Book Co. 1950. 448p. 
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Press. 1950. 300p. 
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Gill, Frederick W. and Bates, Gilbert L. Airline Competition. Boston, 
Harvard Univ., Graduate School of Business Administration, Division of 
Research. 1949. 704p. 

Glueck, Sheldon. Unraveling Juvenile Delinquency. New York, Common- 
wealth Fund. 1950. 39gp. 

Goodhart, Arthur L. Five Jewish Lawyers of the Common Law. London, 
Jewish Historical Society of England. 1949. 75p. 

Goodrich, Herbert F. Yielding Place to New. Ninth Annual Benjamin 
Cardozo Lecture. New York, The Association of the Bar of the City of New 
York. 1950. 33p. 

Goodrich, Herbert F. assisted by Paul A. Walkin. Handbook of the Conflict 
of Laws. grd ed. St. Paul, West Pub. Co. 1949. 729p. 
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Matthew Bender & Co. 1949. 2 vols. 

Grob, Fritz. The Relativity of War and Peace; a Study in Law, History and 
Politics, foreword by Roscoe Pound. New Haven, Yale Univ. Press. 1949. 

o2p. 

eatin H.C. Comparative Law; an Introduction to the Comparative 
Method of Legal Study and Research. end ed. Cambridge, Cambridge 
Univ. Press. 1950. 230p. 

Hall, Jerome. Cases and Readings on Criminal Law and Procedure. 
Indianapolis, Bobbs-Merrill Co. 1949. 996p. 

Hall, Jerome. Living Law of Democratic Society. Indianapolis, Bobbs- 
Merrill Co. 1949. 146p. 

Hawkins, Wallace. ‘The Case of John C. Watrous, United States Judge for 
Texas. Dallas, Univ. Press in Dallas. 1950. 109p. 

Herr on New Jersey Marriage, Divorce and Separation. Newark, Soney & 
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Hoar, Roger Sherman. Patent Tactics and Law. grd ed. New York, Ronald 
Press. 1950. 352p. 

Howe, Mark De Wolfe. Readings in American Legal History. Cambridge, 
Harvard Univ. Press. 1949. 528p. 

Hugin, Adolph C. Private International Trade Regulatory Arrangements 
and Antitrust Laws. Washington, D. C., Catholic Univ. of America Press. 
1949. 270p. 

Institute on Antitrust Laws and Price Regulations, Dallas. Proceedings of 
the 1950 Institute on Antitrust Laws and Price Regulations. Albany, 
Matthew Bender & Co. 1950. 311p. 

Irwin, James W. Hatch Act Decisions (Political Activity Cases). Washing- 
ton, D. C., U. S. Gov’t Printing Office. 1949. 304p. 

Jackson, Percival E. The Law of Cadavers and of Burial and Burial Places. 
end ed. New York, Prentice-Hall. 1950. 734p. 

Keeney, Barnaby Conrad. Judgment by Peers. Cambridge, Harvard Univ. 
Press. 1949. 191p. 

Keeton, George Williams. The Elementary Principles of Jurisprudence. 

end ed. London, Sir Isaac Pitman & Sons. 1949. 484p. 
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Keeton, George Williams. The Law of Trusts; a Statement of the Rules of 
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ed. London, Sir Isaac Pitman & Sons. 1947. 459p.- 


Keir, David Lindsay. The Constitutional History of Modern Britain, 1485- | 


1937. 3rd ed. London, A. & C. Black. 1948. 568p. 
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Fundamental Problems. Lonson, Stevens & Sons. 1950. gogp. 
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Brookings Institution. 1950. 217p. 
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States, 1881-1910. New York, Macmillan Co. 1950. 394p. 
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York, Crown Publishers. 1950. 241p. 

Le Wine, Irwin. New Jersey District Court Practice and Procedure, with 
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Loth, Daniel Goldsmith. Chief Justice: John Marshall and the Growth of 
the Republic. New York, W. W. Norton. 1949. 395p. 
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the Prosecution of Applications before the United States Patent Office. 
grd ed. (Ex-Parte Practice only). Kerrville, Texas, Pacot Publications. 1950. 

McCullen, Edward J. Examinations Before Trial. rev. ed. with a foreword 
by Hon. David W. Peck. New York, Baker, Voorhies & Co. 1950. 2 vols. 
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3 vols. 

Pellard, Alfred S. Lawyers’ Tax Manual; Procedure, Transactions, Forms, 
New York, Clark Boardman & Co. 1949. 582p. 
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Rul, Adolf Frank. The Case of General Yamashita. Chicago, Univ. of 
Chicago Press. 1949. 323p- 
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tures Conducted by the New Jersey Institute for Practicing Lawyers. 
Newark, Gann Law Books. 1949. 479p. 
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Smith, Dan Throop and Butters, J. Keith. Taxable and Business Income. 
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Stern, Robert L. and Gressman, Eugene. Supreme Court Practice; Jurisdic. 
tion, Procedure, Arguing and Briefing Techniques, Forms, Statutes, Rules 
for Practice in the Supreme Court of the United States. Washington, D.C, 
Bureau of National Affairs. 1950. 553p- 

Stevens, Robert S. Handbook on the Law of Private Corporations. 2nd ed. 
St. Paul, Minn., West Pub. Co. 1949. 1125p. 

Stokes, Anson Phelps. Church and State in the United State in the United 
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Vinogradoff, Sir Paul. Common Sense in Law. 2nd ed. Revised by H. G. 
Hanbury. London, Oxford Univ. Press. 1946. 192p. 

Weed, William X. Warren’s Weed on the New York Law of Real Property. 
4th ed. by Oscar La Roy Warren. Albany, Matthew Bender & Co. 1950. 1 
vol. 

Weissberg, Morris. Civil Service Rights, New York State and City. New 
York, Able Pub. Co. 1950. 

Wendell, Mitchell. Relations Between the Federal and State Courts. New 
York, Columbia Univ. Press. 1949. 298p. 

Whiteman, William M. Federal Criminal Practice under the Federal Rules 
of Criminal Procedure. Albany, Matthew Bender & Co. 1950. 539p. 

Wiener, Frederick B. Effective Appellate Advocacy; How to Brief and 
Argue a Case on Appeal, including Examples of Winning Briefs and Oral 
Arguments. New York, Prentice-Hall. 1950. 591p. 

Wincor, Richard. How to Secure Copyright; the Law of Literary Property. 
New York, Oceana Publications. 1950. g6p. 

Wingfield, Marshall. An Old Virginia Court; being a Transcript of the 
Records of the First Court of Franklin County, Virginia, 1786-1789, with 
Biographies of the Justices and Stories of Famous Cases. Memphis, West 
Tennessee Historical Society. 1948. 258p. 

Witney, Fred. Wartime Experiences of the National Labor Relations 
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Wollett, Donald. Labor Relations and Federal Law. Seattle, Univ. of 
Washington Press. 1949. 148p. 

The World of Learning. grd ed. London, Europa Publications. 1950. 881p. 

Wormser, René A. The Law; the Story of Lawmakers, and the Law We 
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Facilitating Administration 
of Assets in England 


We welcome the opportunity to discuss with law- 
yers the services of our affiliate, Guaranty Executor 
& Trustee Company, Ltd. This British trust corpo- 
ration, organized by us in 1925, has had wide experi- 
ence in working for many American fiduciaries and 
lawyers, and offers facilities that can be of distinct 
advantage in expediting the administration of English 
assets in American estates. 


Inquiries may be made direct to our main office in 
New York. 


Guaranty Trust Company 
of New York 


Capital Funds, $775 ,000,000 
140 Broadway, New York 15 


Fifth Ave. at 44th St. Madison Ave.at 60thSt. Rockefeller Plaza at 50th St. 
New York 18 New York 21 New York 20 


London Paris Brussels 
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« Service to our applicants; readable, accurate reports 
of title furnished with dispatch, free from unnecessary 
“exceptions.” 


¢ Reasonable attitudes toward title problems, with full 
and friendly review with the interested parties and 
our experienced staff of title lawyers. 


e Seven decades of experience in writing title insurance. 


- A deep feeling of responsibility for each policy issued 
by us since 1883. 


e An eagerness to dispose of valid claims. 


e A deep awareness that it is our function to assist in 
the consummation of agreements affecting the title to 
real estate, being conscious of the great effort put forth 
by the principals, the attorneys and brokers to create 
the transactions. 


May we suggest that you make our many convenient 
offices your headquarters for title insurance. 


TITLE GUARANTEE 


AND 


TRUST COMPANY 


Chartered 1883 
Main Office: 176 ———, NEW YORK 7,N. Y. 


— : E. _— St. JAMAICA, e oane St. BROOKLYN, 175 Remsen St. 


JAmaica 6-3300 TRiangle 5-8000 
ae, 370 East 149th Street WHITE PLAINS (Westchester), 70 Grand Street 
MOtt Haven 5-0600 White Plains 6-7600—Fairbanks 4-5454 


MINEOLA (Nassau), Old Country Road & Franklin Avenue 
Garden City 7-3660—Fieldstone 7-0889 


RIVERHEAD (Suffolk), Griffing Avenue ST. GEORGE, S. I. (Richmond), 56 Bay St. 
Riverhead 2300 Gibraltar 7-4500 

















Fiduciaries Financial Service 





This service is to assist individuals acting as Executor, 
Administrator, Trustee or Guardian—their Counsel, 
Accountants or Advisors. 


By appointment of Bankers Trust Company as Cus- 
todian or Agent, fiduciaries may relieve themselves of 
the worries and details of property management and 
the keeping of pertinent records. The following serv- 
ices may be obtained in whole or in part as the fiduciary 
and his counsel require: 


Safekeeping of Securities Investment Advisory Service 


Collection of Dividends Complete Estate and Income 


and Interest Tax Administration 
Handling of Security Preparation of Court 

Sales and Purchases Accountings 
Stock Transfers Depositary under Court Order 


You are cordially invited to write Personal Trust 
Department, Bankers Trust Company, 16 Wall Street, 
New York 15, for full information. We shall be glad to 
send you a printed outline of the services we render 
as agent for individual executors. 











BANKERS TRUST COMPANY 
NEW YORK 


Member Federal Deposit Insurance Corporation 
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CHARTERED 


1853 


United States Crust Company 
of New York 


45 WALL STREET, NEW YORK 


F OR OVER 95 years the efforts of this 
Company have been directed specifically 


towards the administration of estates and 


trusts and the management of property 


in all fiduciary capacities. 


BOARD OF TRUSTEES 


BENJAMIN STRONG, President 


Joun SLOANE 
Chairman of the Board, 
W.& J. Sloane 


Joun P. Witson 
Wilson & Mcllvaine, 
Chicago, Illinois 


Barkiiz HENRY 
New York 
Rotanp L. RepMonpD 
Carter, Ledyard & Milburn 
HAMILTON HapLey 
Lawyer 
Francis T. P. Piimpton 
Debevoise, Plimpton & McLean 


G. Forrest BuTTERWORTH 
Cadwalader, Wickersham & Taft 


James H. Brewster, Jr. 
Vice President and Treasurer, 
Aetna Life Insurance Company 


Epwin S. S. SUNDERLAND 
Davis Polk Wardwell 
Sunderland & Kiendl 


HerMan FrascH WHITON 
President, Union Sulphur Company 


Joun M. Hartan 
Root, Ballantine, Harlan, 
Bushby & Palmer 


Wu A. W. Stewart 
Stewart & Shearer 


ALEXANDER STANDISH 
J. H. Whitney & Co. 
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Attorneys who cannot spare time for 
exhaustive study of investments fre- 






quently suggest to clients that they in- 






vestigate the Fiscal Agency Service of 
the Chemical Bank. 
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